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) et STew A Order—ln-AppéaI No.: AHM-EXCUS-001-APP-038 & 039-17-18
fedte Date 27.07.2017 & ww3 @ ai Date of Issue
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Passed by Shri Uma Shankar Commissioner (Appeals) Central Tax, Ahmedabad
T Assistant Commissioner, Div-ll, STC, Ahmedabad gri o el JAew | SD-02/02/AC/2016-17

f&Afe : 31.05.2016 and SD-02/03/AC/2016-17 fevitas - 31.05.2016 3 i

Arising out of Order—in~Original Nov'iSD‘-02/02/AC/2016-17 fe=ite : 31.05.2016 and
SD-02/03/AC/2016-17 feiies : 31.05.2016 _Issued by:
Assistant Commissioner, Div-ll, STC, Ahmedabad

¥ - ferpal / aRerdt F A T e Name & Address of The Appellants/Respondents
M/s. Ahura Restaurahjtfé Pvt. Ltd. - ‘
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

following way ;- , R
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Appeal to Customs Central Excise And Sgrvice Tax Appellate Tribunal :-

farcit iR, 1904 Y oRT 86 & Sfeiey ordiet B e @ e @ o e
Under Section 86 of the Finance Act 19_94 an appeal lies to :-

uRem & dic W9 Yow, IS gocﬁ TG QAR AT ARG 320, =g Aed sRucH
HHTSUS, FETofl TR, STEHIEIG—380016 ,

R v
The West Regional Bench of Custohjs,-i,Exgi,se, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital anﬁ‘po‘Und, Ahmedabad - 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form $.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the 'order appealed against (one of which shall be certified copy)
and should be accompanied by a fees'of -Rs. 1000/- where the amount of service tax & interest
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demanded & penalty levied of Rs. 5 Lékhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-

~*where the amount of service tax & inten—:{st demanded & penalty levied is more than fifty Lakhs rupees, in
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‘the form of crossed bank draft in favour.of the Assistant Registrar of the bench of nominated Public

Sector Bank of the place where the benc::h of Tribunal is situated.

(i) e 1004 &7 a7 86 a%wlam (2v) & sfwta endier VAR Frowrad, 1994 B Fram o 20) &
.aﬁffﬁﬁquﬁaqﬂﬁw.ﬁiﬁa%waﬁﬁmmwaa@ﬁEﬁ?ﬁuw‘w/ YA, BT IUE Yob
(atﬁa)zﬁaﬂéwﬁm(wﬁﬁwﬁﬁa-%%ﬁvﬁ)eﬁ?a@aﬁ/ﬂmwawwmﬁﬁzﬁv—cﬁamw.
mmﬁ%ﬁ%%ﬁ@mwﬁawwaﬁ/ 3G, B I IYCH R
aiRe areer @) ufy S gl L - .

(iif) The appeal under sub section and (2A) of the section 86 the Finance Act.1994, shall be filed in
For 8T.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and co‘p'yuof,th‘e order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of :Q‘entral Excise to apply to the Appellate Tribunal.
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2. * One copy of application or O.1.0. as the case may be, and the order. of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of the Court Fee

Act, 1975, as amended. . i
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3. Attention is also invited to the ruies covering these and other related matters contained in the
Customs, Excise and Service Appellate leribunal (Procedure) Rules, 1982,
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, . under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “D_uty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable undvée'r Rule 6 of the Cenvat Credit Rules.

—>Provided further that the provision‘:s of thls Section shall not apply to the stay applicatioﬁ and appeals
pending before any appellate authority pni;’r)'ri'tg; the commencement of the Finance (No.2) Act, 2014.
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. ' ORDER IN APPEAL

M/s. Ahura Restaurant Pvt.thd., 4/B Vasant Vihar Society,
Mithakhali Six Road, Near :Tjex_tlle Traders Co-op Bank, Navrangpu‘ra—

‘Ahmedabad- (hereinafter refe.rred to as ‘appellants’) have filed the present
appeals against the Order—in—Origlnal- number SD-02/02/AC/2016-17 dated

31.05.2016 and SD- 02/03/AC/2016 17 dated 31.05.2016 and (hereinafter
referred to as ‘impugned orders) passed by the Asst. Commissioner, Service
Tax, Div-II, Ahmedabad (here/nafter referred to as ‘adjudicating author/ty),

2. The facts of the case,l in brief, are that the appellant, registration l\lo.
AABC A9983G ST001, s runnlng a takeaway restaurant- known as
“TOMATO" S PIZZA & PASTA” situated at food courz, Iscon Mall, Ahmedabad.
Said takeaway restaurant ltself is not having seating arrangement for
customers but in front of it s:eatlng arrangement like chairs and table are
there for eating food on self servrce basis. Whole mall is centrally air-
conditioned. Appellant had not dlsclosed full true and correct Information

regardlng sald Servrce in ST 3 return and did not pay service tax of Rs.

76, 863/ during 2013-14 and Rs 69 109/- during 2014-15. Appellant held a

view that as they were selllng the readymade food over the counter for take-
away and they were not provrdlng any restaurant service and consequently
service tax is payable. Duty of.Rs.._ 76,863/~ and Rs. 69, 109/- was confirmed
vide impugned OIO u/s 73(1 ) with equal penalty u/s 78. Penalty of Rs.
10 OOO/ was imposed foe each FY separately u/s 77(2) for not filing correct
ST-3.

3. Appellantis contendmg that there is no seating and eatlng arrangement _

in said take away restaurant ‘moreover they are not provrdlng any waiter
serving service in takeaway premlses or seating arrangement provided is out
side -take away premises, therefore they are not provrdlng any restaurant
service [Section 65(105)(2222,)4)]. |

B
4.} Being aggrieved with the lmpugned order, te appellants preferred an
appeal on 15.009. 2016 before the Commissioner (Appeals-1I) wherein it is
contended that are selling readymade edible dishas i.e goods on which VAT
is discharged for takeawayi at home and they are not providing any
restaurant service. There .ls'sfl}ale of service along with sale of food. There is

no air-condition service provided by appellant. Moreover there are no waiters

. .
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in unit. There activity does not fall under service therefore service tax is-not

- payable.

5. Personal hearing in the case was ;gfanted on 02.06.2017. Shri
Shreekant S. Shah, CA, appeared before me and reiterated the grounds of
appeal. He also stated.that he would submit additional submission in seven
days. He had submitted additional submissionbnt 08.06.2017.

DISUSSION AND FINDINGS 'f

i

6. I have carefully gone through the facts of:the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing. = |

7. The Government vide Entry No. 19 of Mgig'a Exemption Notification No.
25/2012-ST as amended vide Notification 3’/201.3—ST granted exemption
from payment of service tax to Restaurants, eéti_ng joints or Mess which are
not providing Air-conditioning any part of-é{s;t:ablishment Question to be
decided is as to whether take away ponnt/premlsps is restaurant providing

service to customers and that too A. C resta‘uraint

8. I find that at para 1.10 (1 A) at point (d)!, (e) and (f) of FAQ of Sixth’

edition of booklet dated 16.09.2011 publlshed by The Directorate General,
Service Tax, New Delhi it has stated as fol!owmg regarding "RESTAURANT
SERVICE” which makes it clear that mere sale of food on MRP basis to take

i
away at home’is not chargeable to service tax“!

(d). The new levy is directed at serwces prowded by high-end
restaurants that are air- condltlon%;j and have license to serve
liguor. Such restaurants provide conchtlons and ambience in a
manner that service provided may assume predominance over

the food in many situations. It should not be confused with mere

2. where such services are

e

materially absent _or so mmlmal

sale of food at any eating ho

ﬁ: that it will be difficult to
‘x iy

establish that any service in anv meaningful _way is being

provided.

P
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o . (e). It is not necessary that the facility of air-conditioning is

available round the year If the facility is available at any time

E durmg the ﬂnancral year the Conditions for the levy shall be met.
(f). The levy is ihtehded to be confined to the value of services
contained in the" cehﬂposite contract and shall not cover either

" the meal portlon |n the composite contract or mere sale of food
by way of pick- up or home delivery, as also goods sold at MRP.
Fmance Minister _.h;asr announced in 1is budget speech 70%
a'batemen,t on thlS serviee, which is, inter-alia, meant to
separate such portion of the bill as relates to the deemed sale 'of_

meals and beverages.

9. Common sitting facility like table~chair provided by mall owner outside
the various food take- away ponnt can not be considered as apart of said
food take-away pomt/premlses as -no services like food servicing, water
supply, customized mill service are provided ty said food take away
peint/premises. Take-away or;: ’Home—delivery Orders should not be taxed
since-no services, amenities etc of the Restaurants were being offered to
the customers in case of Take- away or Home delivery of food. The Service
Tax Department  of Chandlgarh vide its letter C.No. ST-

20/STD/Misc./Sevottam/62/12/4693 dated August 13, 2015 (“the

Clariﬁcation") has clariﬁed_that::free Home delivery/ Pick-up of food is not
liable to Service tax. Dom'ihaht intention of such transaction (over the
counter sale) is that of ‘Sale;’;{li_as food is not served at Restaurant and no
other element of service sucl';rl.fasi vambiehce live entertainment (if any), v'air
conditioning or personalized hosp|tallty is offered. Service tax can be levied
if there’s an element of Serwce involved which would typically be the case

where food is served in Restaura_nt.

10. AdJudlcatlng Authorlty has erred in conside-ing the common seatmg
facility as apart of appellant premlses and has failad to estabILsh that there
was rendering of service along with sale of food. I am of considered view
that activity performed is out of purwew of service tax Act and therefore
said transaction is not Ilable to SerVIce tax, being sale in nature. In view of
foregoing dlscuSS|on I set asnde the -all the duty confirmed, Interest and
penalty imposed under, sectlon 78 77(1) and 77(2) of FA, 1994 Appeal ﬂled

by appellant is allowed R
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11. The appeals filed by the appellant stand dlspcsed off in above terms. ﬂ
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ATTESTED
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(R.R. PATEL) | | ={_>
SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD.

To,
M/s. Ahura Restaurant Pvt. Ltd.,

4/B Vasant Vihar Society,
Mithakhali Six Road, - R
Near Textile Traders Co-op Bank,

Navrangpura- Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmé‘&abad.

2) The Comm|55|oner Service Tax Ahmedabad- -

3) The Asst. Commissioner, Service Tax Div- II APM bu1ld|ng, Anandnagar
Road, Satellite, Ahmedabad- 15. 3 ‘-'.';.'“

4) The Asst. Commissioner(System), Central;:Tax South Ahmedabad Hg,
Ahmedabad.
5) The Asst. CommISSIoner(System), Central
Ahmedabad. '

6) Commlssmner Central Tax- North- Ahmedabad l

Ta>c~ North Ahmedabad Hq,

‘*ft’:?%?a’z. sy n?)"

,lv
F

7) Commissioner Central Tax- South Ahmedabad
8) Guard File. g‘ '

9) P.A. File.




