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Rita : 31.05.2016 and SD-02/03/AC/2016-17 ~: 31.05.2016 "fl~

Arising out of Order-in-Original No SD-02/02/AC/2016-17 ~ : 31.05.2016 and
SD-02/03/ACI2016-17 f2#ts : 31.05.2016 _Issued by:
Assistant Commissioner, Div-II,' STC, Ahmedabad

oilfle>1cjjaf /~ "cf,T 'WT~ lTTTT N$n,ie & Address of The Appellants/Respondents
;.;:

M/s. Ahura Restaurants Pvt. Ltd.
1'
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a 3r4ta sm?gr a arige al{ fl anfa, ,fra feral at 3r4ta Raffa tar a am 2.
Any person aggrieved by this Order:.,iri~;A;ppeal may file an appeal to the appropriate authority in the
following way.:- . · ·

; ! i~. : . '

ft zyc, qa zyc vi arm 3if#hrnnf@row at 3r9la
Appeal to Customs Central Excise And Service Tax Appellate Tribunal:-, . ;·!

fcmm~.1994 cBl" 'cfRT 86 cB" 3RfT@ 3T1frc;r cn1" Fr7 cB" qm cBl" \J1T ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

..
,fa @fl fl Rt zye, Tr zjcn vi ara 3r9Ru +nrznf@au 3t2o, q ea grRaea
cf>Rjj\jO-§, ~ "rfl"'R, '11$l-Jcilisflci-380016 ,

I 1: , ;
' . I .•

The West Regional Bench of Custorri$,·l.!=xcise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Coniipo'und, Ahmedabad - 380 016.

, "r': .: • I

(ii) 3ft6ta -nznf@raw ant f4#nu ' 31fe0fr, 1994. cBl" tTRT 86 (1) cB" 3TTfTIB 3T1frc;r
lara Para8t, i994 f%um 9(1@)#,3ifa feuffa at4 ya.2) s ar fai # al ca
rift vi Gr# mer RGra 3ran fag 3rat at nr{ st rt uRf 3hnl aft afeu
(~ ~ ~ l,l l-l I fu1 a ."ITTTI "ITT<fr) 3i1x x=!Tl2.T · 1➔' , ftR-r ~-l2.TR if~ "cf>"T rll Ill 47 d Rera &, aei a na
la~a eta ?a qral a azuaifsrzr a a a if#a ? ru a urei ala al
Brl, Gl!l\rf cBl" 1=[PT 3it amra mn iii Rug s Gara zua a ? azi ug 1ooo/- #ha hurt
"ITT1fr l us ala at it, anu #6t int ail amar man uifu 5s "C'i"ruf m 50 "C'i"ruf c'fcp' m m ~
5000 /- #)a 3waft ztf] uei arag cBl" l=ftrr, ~ cBl" l=ftrr 3Tix ™ TJ<TT ~ ~ 50 "C"l"ruf m
Ura unr ? azi a; 1oooo/- #ha'3)Gt@)ft [

·' ::1 i . ·

(ii) The appeal un.der sub section (1) df Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the 'order appealed against (one of which shall be certified copy)
and should be accompanied by a fees pf_ Rs. 1000/- where the amount of service tax & interest
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Glemanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
....... demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/

_...where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
. the form of crossed bank draft in f~votir- o_f the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench 6f Tribunal is situated.

! i.

r '
(iii) fa4hr 3re)fr, «994 at err1 e #ti&u-'err (2g) cfi 3@lTTf 3fq'rc;, ~ PllP-llc10\, 1994 <Fi f.=n:r=r 9 (2~) <Fi
3ifa feufRa f ya.l.7 # at raft vi Ura mer 3gad, #tu Gara zges/ 3gr, a€la Gara zqcn
(3r9tea) a sr?gr al ufai (sw a ua ufa fTTlfr) 3ITT ~;~~ Jll!fflT '3Lf 3rrgcm_ ·~~~-
3r4ta =mrzmf@ear al 3ma a4 fa ?a g vi vitu Gara zyca at&y argar, #tu sara rca rt
qiRa 3rer al ,f cf etf I

(iii) The appeal under sub section a:nd (2A) of the section 86 the Finance Act -1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the· Service Tax Rules, 1994 and shall be accompanied
by a copy of order ofCommissioner Central Excise or Cqmmissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy. of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner ofqentral Excise to apply to the Appellate.Tribunal.,,

o·

2. zrrisif@er urnzyc 3rf@fi, 497s #t if lR~-1 <Fi 3iaf feufRa fag 314ar He 3rr?z "C[cf
x~~<Fi~~~ lR xil 6.50/~ -~ c/JT -xlllllC'lll ~ fe.cpc WIT~ wfITT! I

2. ·. One copy of application or 0.1.0. as the case may be, and the order: of the adjuration authority
shall bear a court fee stamp of Rs.6.50 :Paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended, . i ':

I

I

3. x-fri:rr ye, 3Tr zyc vi zara 3r@tu nraferau (arffafen) Aw11c1e1L 1932 If 'cfffiTI -crcf 3RI r-mfmf l'.fflwl1
cl)f x-1 f?i-l R;J a ffl' cTIB frrlr:rr .~ 3lR 1-fr ezrr 3naffa fut \i'lTITT -g 1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Se_rvice Appellate Tfibunal (Procedure) Rules, 1982.

4. flat ra, hc€hr 35eurz gr«n vi hara 3rd4rr f@awr (@th hu 3rqt hmat ii hcir 5=uz arr
3ff@)fe71a, «&yy Rt ear 39n h3ia far(in-2) 3#@0era 2erg(&y ft iczn 3e) feria:. ·.o.2ey 5si
far 31f@1fra, rs&y #r err a h 3iii#ata at farr as ?&, arrfr RR a{ qa-u@ 5rm aca 3rfar 2.
rra f@znr h3iaa rm#sa#3r4fa 2zrifaalu3fa cat
he&hr 3earrea viaa h3iaia s an f@n rans "fr on?

(i) qr 11 8l 3ia#effa ta#

(ii)

(iii)

rd sra #r ft;n{ nae if
lrz5ram fer1mdin.a'era 6 as3iara 2z zasa

. ' ,,i .
-> 3rr? arr zrz frzen h uaen fa#r(i. 2) 3rf9fern, 2014 h 3car pa fa4t3r4at uif@rat h +are

(CC77paarenamer arrvi 3nt«rimt are1at«iii'
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No..25 of 2014) dated 06.08.2014,. under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

: !
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneOus 'cehvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

:i:I .. ·
' 1'!,. . .➔ Provided further that the provisions of, this Section shall not apply to the stay application and appeals

pending before any appellate authortty µ,,:iorito the commencement of the Finance (No.2) Act, 2014.
1 : • I' .1 I'
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(4)(i) zr3nr huf 3rd f@raw h iaigi s«iarea 3rzrar area z vs f@arfa gt atajfa ra h 10% .

llfT™ tR 3-tR~ cITTR>r c;us fcl c11Ra ~~~MIO¾ llfT™ "CR cfl'I- ~~ i I
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ORDER IN APPEAL

V2(ST)145 AND 146/A-11/2016-17

0

0

M/s. Ahura Restaurant Pvt. Ltd., 4/B Vasant Vihar Society,

Mithakhali Six Road, Near Textile Traders Co-op Bank, Navrangpura

Ahmedabad- (hereinafter referred to as 'appellants') have filed the present

appeals against the Order-in-Original number SD-02/02/AC/2016-17 dated

31.05.2016 and SD-02/03/AC/2016-17 dated 31.05.2016 and (hereinafter
! '

referred to as 'impugned orders') passed by the Asst. Commissioner, Service
i',·'

Tax, Div-II, Ahmedabad (hereinafter referred to as 'adjudicating authority');
,, ; !

' 1 ·

2. The facts of the case, in brief, are that the appellant, registration No.

AABC A9983G ST00l, is running a takeaway restaurant- known as

"TOMATO'S PIZZA & PASTA" situated at food cour, Iscon Mall, Ahmedabad.

Said takeaway restaurant itself is not having seating arrangement for

customers but in front of it seating arrangement like chairs and table are

there for eating food on self service basis. Whole mall is centrally air-
i,

conditioned. Appellant had not. disclosed full, true and correct Information
·& }

regarding. said Service in ST-3 return and did not pay service tax of Rs.
- . . •., I ..

76,863/- during 2013-14 and Rs. 69,109/- during 2014-15. Appellant held a

view that as they were selling the readymade food over the counter for take-
. t,±

away and they were not providing any restaurant service and consequently

service tax is payable. Duty of RS. 76,863/- and Rs. 69,109/- was confirmed

vide impugned 010 u/s 73(1) with equal penalty u/s 78. Penalty of Rs.
#' 

10,000/- was imposed foe each FY separately u/s 77(2) for not filing correct

ST-3.

3. Appe.llant is contending that there is no seating and eating arrangement
,,·

in said take away restaurant moreover they are not providing any waiter

serving service in takeaway premises or seating arrangement provided is out
.. ·: ~~

side ·take away premises, therefore they are not providing any restaurant
• i •

service [Section 65( 105)(zzzzv)].
,I
$.'

,. r
/:
i

4. Being aggrieved with the :impugned order, t1e appellants preferred an

appeal on 15.09.20i6 before., the Commissioner (Appeals-II) wherein it is

contended that are selling readymade edible dishes i.e goods on which VAT
· · ·

is discharged for takeaway: at home and they are not providing any
'

restaurant service. There is sale of service along with sale of food. There is

no air-condition service provided by appellant. Moreover there are· no waiters
. ! ·. ' , .

'?s ssis. .«
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. 'i'

in unit. There activity does not fall under service therefore service tax is not

payable. ·

5. Personal hearing in the case was 'granted on 02.06.2017. Shri

Shreekant S. Shah, CA, appeared before me and reiterated the grounds of

appeal. He also stated .that he would submit _additional submission in seven

days. He had submitted additional submission on 08.06.2017.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of.the case on records, grounds ~::c)
of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing. '

7. The Government vide Entry No. 19 of Mega Exemption Notification No.

25/2012-ST as amended vide Notification 3/2013-ST granted exemption

from payment of service tax to Restaurants, eating Joints or Mess which are

not providing Air-conditioning any part of establishment. Question to be

decided is as to whether take away point/premises is restaurant providing
.it

service to customers and that too A.C. restaurant.
I \I: I ~I,. ''l.·. /,',,!

8. I find that at para 1.10 ( 1-A) at point (d), (e) and (f) of FAQ of Sixth
~' 1,,

edition of booklet dated 16.09.2011 published by The Directorate General,

Service Tax, New Delhi it has stated as following regarding "RESTAURANT
i, I,:

SERVICE" which makes it clear that mere sale of food on MRP basis to take
1f

away at home is not chargeable to service tax1?{
"1Ji1 · ·

(d). The new levy is directed at services provided by high-end
. . .)/:i
restaurants that are air-condition'ed and have license to serve, I

liquor. Such restaurants provide .conditions and ambience in a

manner that service provided may assume predominance over
. ;j,,

the food in many situations. It should not be confused with mere
A%%.

sale of food at any eating ho'd~se;- where such services are

materially absent or so min
1
i~~~~f:

1

that it will be difficult to
· wt7,, / :~~- :' ·.

establish that any service in a'jy meaningful way is being

provided. ' #%&!

;;__·1rv·:•.·.···!.;"r#
- tteii

' \I
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l. •(e). It is not necessary that the facility of air-conditioning is

available round the year. If the facility is available at any time

during the financial year the Conditions for the levy shall be met .
. ,, '

• I,

I

(f). The levy is intended to be confined to the value of services•contained in the composite contract and shall not cover either
i' -

the meal portion ,i~: the composite contract or mere sale of food

by way of pick-up hr, home delivery, as also goods sold at MRP.
' ii.

Finance Minister has announced in is budget speech 70%
+ti

abatement on this service, which is, inter-alia, meant to

separate such portion of the bill as relates to the deemed sale of

meals and beverages.

9. Common sitting facility like table-chair, provided by mall owner outside

0 the various food take-away point can not be considered as apart of said

food take-away point/premises .as - no services like food servicing, water
,·

supply, customized mill service are provided by said food take away

point/premises. Take-away or Home-delivery Orders should not be taxed

since- no services, amenities etc. of the Restaurants were being offered to

the customers in case of Take-away or Home delivery of food: The Service
, I

- '

Tax Department of Chandigarh vide its letter C.No. ST-,
20/STD/Misc./Sevottam/62/12/4693 dated August 13, 2015 ("the

Clarification") has clarified that free Home delivery/ Pick-up of food is not

liable to Service tax. Dominant intention of such transaction (over the

counter sale) is that of 'Sale, as food is not served at Restaurant and no
· !'

other element of service such as ambience, live entertainment (if any), air
I t

conditioning or personalized hospitality is offered. Service tax can be levied
·'
A' •

if there's an element of 'Service' involved which wJuld typically be the case
,:

where food is served in Restaurant.

10. Adjudicating Authority has erred in consideing the common seating

facility as apart of appellant_ pre_mises and has fail2d to establ~sh that there

was rendering of service along with sale of food. I am of. considered view

that activity performed is out of purview of service tax Act and therefore
· :, :

said transaction is not liable to Service tax, being sale in nature. In view of

foregoing discussion, I set aside the all the duty confirmed, Interest and
'.: ,

penalty imposed under section'78, 77(1) and 77(2 0f FA, 1994. Appeal filed

by appellant is allowed. ! ; ,,

-o·
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11. The appeals filed by the appellant stand dispcsed off in above terms. )· '%' _
' ~ .

(3HT ?I#)

h.$t1 4 31rz1# (3r4lea
.j

ATTESTED

(R.R. PATEL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD.

To,

M/s. Ahura Restaurant Pvt. Ltd.,

4/B Vasant Vihar Society,

Mithakhali Six Road,

Near Textile Tr-aders Co-op Bank,

Navrangpura- Ahmedabad

Copy to:

1) The Chief Com·missioner, Central Tax, Ahmedabad .
. ' q

2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Asst. Commissioner, Service Tax Div-Ii; fa.PM building, Anandnagar
", I

Road, Satellite, Ahmedabad- 15.
#

4) The Asst. Commissioner(System), CentralHrax- South Ahmedabad Hq,

Ahmedabad. i
5) The Asst. Commissioner(System), Centra·1t:rax- North Ahmedabad Hq,

#Ahmedabad. · f;
#:

6) Commissioner Central Tax- North- Ahmedabjad,

7) Commissioner Central Tax- South Ahmedab}\::1
i°·

8) Guard File. '.I.
_,; j

-0

<>

9) P.A. File.


